HOUSE of LORDS. 


Sir John Eden, Baronet, and others, as ſtanding (by] 
Revivor) in the Place of Morton Daviſon > Appellant, 


Eſquire, lately deceaſed, „e 


The Right Honourable John Earl of Bute, The Right 
Honourable Henry Lord Ravenſworth, The Right 
Honourable John Bowes, Earl of Strathmore, and 
The Right Honourable Mary Eleanor © Bowes, Reſpond 

_ Counteſs of Strathmore, his Wife, The Right Ho- Hats ow ENG, 
nourable John Bowes, commonly - called Lord | 
Glamis, an Infant, by the ſaid Earl of Strathmore, 
his Father and Guardian, and Mary Bowes Widow, 


The REeseonpenT's CASE upon the two Appeals 
againſt the Decree of the gth of December 1773, 
and the Order of the 21ſt of January 1774. 


TJ ILLIAM DAVISON Eſquire was in Poſſeſſion as Tenant for Life, with 
I Remainder to the late Appellant in Tail, of diverſe incloſed Lands in Tanfield and 
Sontb-Cauſcy in the County of Durham, and was ſeiſed in Fee Simple of the Major 
of. Beamiſh, alias Beamiſo Park, and of diverſe Lands in Beamiſh and Pockerly, and ot the 
Coal-Mines in and under the fame, nn © 


1 January 17 he faid Milliam Daviſon, by Indenture of Leaſe, demiſed to che Honourable Sidney 
Be We tote Moriihy, alias Montagu, Edward Wortley Eſquire, and James Montagu Eſquire, their Execu- 
and ethers of his Coal-mines tors, Adminiſtrators and Aſſigns, All his Colleries and Coal-Mines, opened and not opened, 


within his Wates South of Bea- within and under all and every or any the Moors, Waſtes and Commons of or belonging to 


miſh Burn, or the River Team, 1 . 75 : g 5 : 
for 41 Years from Martiamas, him the faid Villiam Dern on the South Side of Beami/b-Burn or the River Team, in the 


* County of Durham, together with Liberty to dig, ſink, win, work and make Pits, Trenches 
| and Groves, and to drive Drifts, Water-gates and Water-courſes for the winning, working 
and getting of Coals out of the ſaid Coal-Mines, and to lead and carry away the Coals to be 
won and wrought out of the ſaid Collieries, in, through, over and along all the Moors, Waſtes, 
Cominous, Lands and Grounds of the ſaid T 7lliam Daviſon, the neareſt and moſt convenient 
Way to the River Tyne, or elſewhere, and in and upon the ſaid Moors and Commons to erect 
and build, lay and make Waggon-ways, Branches, Bridges, Mounts or other Coal Wa: >, and 
to repair the ſame, and to ule all of the ſaid Ways with Waggons, Carts, Horles, or on loot, 
or otherwiſe, and to drive Drifts, put down Staples, or carry up Levels, and do what ſhould 
be needful to be done for winning and getting of Coals out of the ſaid Collicries, To hold 
from Martinmas Day then laſt for Forty-one Years from thence next enſuing, at a certain 
_ yearly Rent of 50/1. whether the ſaid Collieries ſhould be wrought or not, and ſuch other 
Rents as are thereby reſerved ; and the Leſſees thereby covenanted to work the ſaid Coll cries 
and Coal-Mines fairly and orderly according to the beſt and moſt uſual Method of working 
Collieries; and it was thereby declared, that the Leſſees might be at Liberty to determine the 
ſaid Leaſe on giving Twelve Months Notice in Writing to the ſaid Milliam Daviſon, his Heirs 


* „ 


or Aſſigns, upon any 11th of November, 


110 Javuaryr723 — Phe ſaid William Daviſon, by another Indenture of Leaſe, demiſed unto the ſaid Sidney 
F alias Montagu, Edward Wortley and James Montagu, their Exccutors, &c. All his 
Tithia hie incloſed Lands of Collieries and Coal-mines, opened and not opened, lying within the incloſed Grounds of the 
Beamiſh alias Bcamiſh Park, for . . > , * 5 7 . x 5 . 
4 Nen. | ſaid William Daviſon at Beamiſh, alias Beami/h-Park, in the ſaid County, with ſuch 1 iberties 
as were contained in the before-mentioned Indenture of Demiſe of the Colleries South of 
. Beamiſh-Burn, To hold from Martinmas-Day then laſt for Forty-one Years, at and under a 
certain yearly Rent, whether the ſaid Collieries ſhould be wrought or not, and the other Kents , 


thereby reſerved. I | | 
14 January 1723. The ſaid William Daviſon, by another Indenture of Leaſe, demiſed unto the ſame Lefſees - 


ay 853 All his Collieries and Coal-Mines, opened and not opened, within and under all or any of 
gerd rainy nan the Lands, Cloſes or Grounds of the ſaid William Daviſon, at South-Caujey and 7 anfeld, in 
field for the like Tem of 41 the ſaid County, together with the like Liberties and Privileges as are mentioned and contained 
Years, if Mr, Darifon Gould ® in the laſt- mentioned Leaſes, To hold from Martinmas then laſt for Forty-one Y-ars, if the 

5 Sow ſaid Milliam Daviſon ſhould ſo long live, at and under the Rents thereby reſerved, and ſubject ' 


to the like Covenants as are contained in the ſaid other Leaſcs. 


The ſaid Sidney NM. ortley, alias Montagu, and Edward Wortley became intitled to the ſaid 
James Montagu's Share and Intereſt in the ſaid Coal-Mines and Premiſes before the Time of 
entering into the Articles next herein-after mentioned, | 

| OT ET 


By 


27th June, 1726. 
Articles of Partnerſhip, 


| Ralph Clavering, to ſurrender to him the ſaid Leaſe of the Sixteenth of October One Thouſrnd 


__ Es CS 
By Articles of Agreement quadrupartite, between Sidney Wortley and Edvard 77 ortley and 


Thomas Ord, of the firſt Part; the Reſpondent Lord Ravenſworth (then Sir Henry Lidde! 
Baronet, an Infant) George Liddell, Eſq; for himſelf, and as Guardian of the ſaid Sir Henry 


Liddell, of the ſecond: Part ; George Bowes Eſquire, of the third Part; and William Cotefeworth 
Eſquire of the fourth Part; D Her the ſaid Parties were reſpectively ſeiſed of or intereſted 
in divers Coal-Mines, with L 


| » Grounds, Way-leaves, Staith- rooms and Privileges, 
neceflary and convenient for bringing Coals to the navigable Riverg-near the ſame; and that 
they had for their reſpeclive Intereſts agreed to join ſome of their Collieries, and to enter into © 
a Partnerſhip for purchaſing or taking other Collieries, and for the winning and working 


of Coals thereout, and to. exchange Benefits and Kindneſſes with each other upon a laſting 


Foundation, in manner therein mentioned, the faid Parties for themſelves and their reſpective 


Heirs, Executors, Adminiſtrators and Aſſigns, covenanted with each other, their reſpective 


Heirs, Executors, Adminiſtrators and Aſſigns, that all Collieries and Parts of Collicries 


belonging to them in the ſaid County of Durham, and lying above Nerocaſtle Bridge, ſhould 


be divided into three equal Shares, (except as therein is excepted) to be held by them in 


4 Partnerſhip in ſuch Shares as therein- mentioned, for Ninety-nine Years, from the Eleventh of 


November then next, as well under the Reats and Covenants to be thenceforth paid and per- - 
formed for the ſaid Collieries to be ſo held in Thirds reſpectively, by Virtue of any Agreement, 


Leaſe or Leaſes thereof made, as by and under the Rents and Covenants therein-after agreed, to 
= performed for the ſame : And the ſaid Partners in Thirds for themſelves and their reſpective 
HFeirs, Executors, Adminiſtrators and Aſſigns, thereby mutually covenanted and agreed with 


each other, and with their reſpective Heirs, Executors, Adminiſtrators and Aſſigns, that theß 
the ſaid Partners in Thirds ſhould, during the ſaid Ninety-nine Years, mutually grant Way- 


leaves, with Liberty of making Waggon-ways each to the other, upon and through all Land 
Grounds or Commons that they were or ſhould be poſſeſſed of or intereſted in for their en 


Coal-Mines, and alſo for the ſaid excepted Collieries belonging to any of the Parties to the ſaid 
Agreement, by Waggons or other Carriages between the Pits thereof, and the ſeveral and 
reſpective Coal-Staiths which they or any of them had or ſhould have on the Rivers Tyne, 
Darwent and Team, or any of them, and Drifts, Water-courſes, and other Conveniencies - 


neceſſary for the ſaid Partnerſhip Collieries in Thirds, and alſo for the faid excepted Callieries, 


without paying any Conſideration for the ſame, other than their proportionable Part of 
reaſonable Damages for Spoil of Grounds and Treſpaſſes by Cattle that might thereby be 


. occaſioned: And it was thereby further | that the ſaid Partners in Thirds, or their 


reſpective legal Repreſentatives, ſhould alto pay their proportionable Shares of all the dead 
Rents of or for the Collieries, Liberties, and Privileges, farmed of the ſaid William Daviſon, 
Mr. Ralph Clavering Junior, and Mr. Thomas Dawſon, of Tanfie!d, reſpectively, from the 
reſpective Times of the taking the ſame to Farm, and ſhould alſo pay their like proportionable 
Shares of the dead Rents of all Collieries, during the ſaid Ninety-nine Years, to be taken for 
the mutual Benefit of the ſaid Partners in Thirds and their ſeveral legal Repicſentatives: 
And the ſaid Partners further agreed, that the Collieries thereafter, to be bought or taken, as 
alſo all Collieries under any Lands or Grounds hereafter to be purchaſed, or which ſhould 
otherwiſe. accrue to them in the Counties of Durham and Northumberland, or either of them, 
above Newcaſtle Bridge, and alſo the Colliery under the Lands and Grounds at Shield-Raw, - 
then lately purchaſed by the ſaid George Bowes, or in Truſt for him, of Mr. Robert Robinſon, 
and the Colliery under the Moor or Common called K:þblefworth, alſo Blackburn-Fe!l, and 
alſo Dipton Colliery, in caſe the ſame was or ſhould be taken, ſhould all of them, (except 
ſuch Collieries as lay within the incloſed Lands of the Lordſhip or Townſhip of Ravenſworth, 
Lameſley, Eighton, Kibbleſworth and Ravenſwortb Town Fields) be held in Thirds by the ſaid 
reſpective Partners during ſuch Ninety-nine Years, And it was thereby further agreed, that 


F any Collieries ſhould be taken by any of them the faid Partners during the ſaid Ninety-nine 


Years and ſhould at the End thereof not be wrought, and dead Rents be paid for them, 
that ſuch of the ſaid Partners in Thirds, or their legal Repreſentatives, as ſhould be capable 
of working and leading ſuch Collieries, ſhould pay back to ſuch others of the ſaid Partners in 
Thirds, or their legal Repreſentatives, who for want of Way-leaves and other Conveniencies, 
for leading and vending ſuch their Coals, could not enjoy the fame, all ſuch Sums as they 
ſhould diſburſe on Account of dead Rents or other Expences, with Intereſt ; And it was 


thereby agreed that no Benefit ſhould be had by Survivorſhip, 


At that Time the Partners had a ſubſſting Leaſe from Ralph Clavering, of Cawſey, 
f Way-leave and Water-courſes, in and through North and Middle Catoſcy, tor certain 
Collieries within the Townſhip of Tanfield, dated the Sixteenth of October One Thouſand Seven 
Hundred and Twenty-four, To hold from May-Day, One Thouſand Seven Hundred and 
Twenty-four, for the Term of Thirty Years ; and after the Execution of the ſaid Articles of 
Partnerſhip, the ſaid then Partners, having a View to the taking and working of diverle 
Collieries lying to the South and Weſt of the ſaid Milliam Daviſon's Lands, at Beainiſb, South- 
Caroſey and Tanfield, in order to ſecure a Paſſage for the Coals which they might have Occaſion 
to bring to the River Tyne from any Collieries lying either South or W elt of the ſaid Milliam 
Daviſon's Lands at Beamiſb, it became prudent to ob ain May-leades through the ſaid 


 Willam Daviſon's Lands at Beamiſb, and alto through his Lands at Tafel and Suth-Catiſc, 


and through the Lands of Ralph Clavering at Ca: ſcy, for a longer Term than Thirty Years, 


and through the Lands of Thomas Dareſon of Tanfield, for the ſame Term of Jeans as the (aid 


Partnerſhip was to ſubfiſt ; and accordingly they made Applications and Propoſals to the ſaid 
Seven 


GELS ( 4) 
| ſaid Term, then the yearly Rent of 2001, for and during the then ſaid Reſidue and Remainder of 
Proriſo. the ſaid Term, at the Rent Days aforeſaid : Proviſo, and it is agreed to be the true Intent and 
Meaning of the Parties, That if the Leſſees ſhall, at any Time before the End and Expiration 
of the ſaid 15 Years, lead any Coals in, through, over or along any of the Lands or Grounds 
of the Leſſor at Beamiſh, alias Beamiſh Park, Pockerley, Tanfield and South Cauſey, or any of 
them, from any other Coal-Mines or Collleries than juch as they now hold by Leaſe from the 
ſaid Leſſor, that then and in ſuch Caſe, they, the ſaid Leflees, from ſuch the Time of their 
leading Coals from ſuch other Collieries, ſhall pay the Leſſor during the Reſidue of the Term, 
_ 200). per Annum, at the Days aforeſaid ; the firſt Payment to be made at ſuch of the ſaid 
Rent Days as ſhall happen next after the leading of ſuch other Coals as aforeſaid: And it is 
further agreed, that in caſe an Act of Parliament ſhall not or cannot be obtained for inlarging 
the Term of 21 Years, agreed to be granted of the Way-leave and Liberties in Tanfeld and 
South Cauſey Grounds aforeſaid, to the ſaid Term of 98 Years, or in caſe no further Leaſe or 
Grant thereof ſnhall be made to the ſaid Leſſees by the ſaid II 7lliam Daviſon, his Heirs or Aſ- 
ſigns, ſo as the yearly Rent of 100). per Annum therefore agreed to be reſerved, or any greater 
Rent that may therefore happen to be reſerved, ſhall not be, or continue to be paid or payable 
by the ſaid Leſſees, during all the ſaid Term of 98 Years; that then, . the Time ſuch 
yearly Rent of 1000, per Annum, for the WWay-leave and Liberties in Tanfield and South Cauſey 
_ aforeſaid, or ſuch greater Rent as aforeſaid, jhall ceaſe and determine to be paid or payable by 
the ſaid Leſſees , there ſhall be paid and payable by them to the ſaid Leſſor, his Heirs or 
Aſſigns, for the then Reſidue of the ſaid Term of 98 Years, - agreed to be granted of the Way- 
| leaves and Liberties at Beamiſh, alias Beamiſb Park, and Pockerly aforeſaid, and for and in reſpect 
Er thereof, over and beſides the aforeſaid yearly Rent of 200l. the further Rent of 100l. at 
the Days aforeſaid ;, the like Liberty to determine the Term, and the like Covenants for. ſecur- 
ing the Payment of the ſeveral Rents and Sums of Money agreed to be paid, and for prevent- 
ing Treſpaſſes and Damage, and making Satisfaction for ſuch Damage, is agreed to be con- 
| tained in this Leaſe, as are agreed to be contained in the other Leaſe to be made of the Way- 
leave and Liberties in Taxfield and South Cauſey aforeſaid. We, the ſaid William Daviſon, 
George Liddell, George Bowes, Edward Wortley and Thomas Ord, do all of us approve of and 
. confirm the Agreements herein before contained; and we conſent that the ſeveral Leaſes therein 
mentioned ſhall, with all convenient Speed, be drawn and put into Form, ingroſſed, ſcaled 
and duly executed by us the ſaid Parties. Witneſs our Hands, the 24th Day of December 
1728, Signed by Geo. Liddell, G. Bowes, Will, Daviſon and Ralph Fetherſton, for Mr. Edward 
Wortley and Mr. Thomas Ord. „„ „ 
Reafony why the Heads of The ſaid Heads of Agreement of 17th April 1727, were not ſigned by any of the Parties 
eement were not ſigned till fi haves + oe Ah of Js bu www h Ft 
2 Nh December 1728. for above a Year and eight Months afterwards, by reaſon that the Libert! y-lec 
De tended to be taken to farm of the ſaid Milliam Dawſon, could not be of any Uſe to the ſaid © 
Parinerfhip, without having Way-leave alſo through the Lands of the ſaid Ralph Clavering, 
called North and Middle Cauſey, and that the ſaid then Partners did not obtain a Leaſe of 
Way-leave for the Term for which the ſaid Partnerſhip Articles were to ſubſiſt over the ſaid 
Ralph Clavering's ſaid North and Middle Cauſey, till the 1ſt of October 1728; but the ſaid Part- 
ners having obtained ſuch Grants and Demiſes from the ſaid Thomas Dawſon and Ralph Claver- 
ing as after mentioned, the ſaid Heads of Agreement were, on the 24th of Deceniber 1728, 
ſigned by the ſaid George Liddell, George Bowes and William Daviſon, and by the ſaid Ralph 
Fetherſton for the ſaid Edward Wortley and Thomas Ord, which ſaid Ralph Fetherſlon was a 
principal Agent for the ſaid Edward Wortley and Thomas Ord, and was properly authorized to 
ſign and confirm the ſaid Heads of Agreement, which were made in Truſt, and for the Benefit 
of the ſaid Partnerſhip, and for the Term of 98 Years, in order to correſpond in Duration of 
Time with the ſaid Articles of Partnerſhip ; and alſo to correſpond in Duration of Time, and 
in all Circumftances, with the like Privileges which the Parties to the ſaid Articles intended 
to procure from the ſaid Ralph Clavering and others, and without which, the Liberties intended 
to be contracted for by the ſaid Heads of Agreement, could be of little or no Uſe to the ſaid 
Partnerſhip, Bl | 1 V | . 


eee Ocmiſe wi By Articles of Agreement indented, dated the 1ſt of June 1728, and made between the ſaid 
gh a Jude 2740, Thomas Dawſon, of the one Part, and the ſaid Ralph Fetherflonhalgh, on the Behalf of the then 
Partners, of the other Part, the ſaid Thomas Dawſon, for the Conſiderations therein mentioned, 
did, among other Things, agree to demiſe and grant, and did thereby demiſe and grant unto 
the ſaid Partners, their Executors, Adminiſtrators. and Aſſigns, Liberty to make and have a 
ſufficient Water-gate and Water-courſe, for conveying. of Water from the Coal-Mines or 
Collieries, within or under the Lands and Grounds of the ſaid /7i1{;2m Daviſon in Tanfield afore— 
ſaid, or from any other Coal- Mines or Collierics whatſoever, within or under any other Lands 
or Ground, lying beyond or Weſtward from the ſaid Mr. Daviſon's Lands and Grounds at 7uy- 
field aforeſaid, in, through or under any of the ſaid Lands or Grounds of him the ſaid Thomas 
Dawſon at Tanfield and Beckley aforeſaid, or either of them, or in or through the Coal-Mines 
and Collieries aforeſaid of the ſaid Thomas Dau ſon, or the Workings thereot, with Liberty to 
make Drift or Drifts, Outſtroke or Outſtrokes, from the Coal- Mines and Collieries aforeſaid, of 
bim the ſaid Thomas Datuſon, to and into that Part of the ſaid Coal-Mines and Collicries of the 
faid William Daviſon, which lies between Houg hwell, alias Howell Bridge, and the Eaſter Calf Garth, 
then planted with Fir Trees, and adjoining to the Manſion-houle of Tanfeld, belonging to the 
{azd Thomas Dacoſen, and all convenient and neceſſary Libertics for the repairing, keeping open, 
| | | : | and 


R 


17th April 1725. 
Heads of Agreement. 


and Aſartinmas in every of the ſaid five Years; and after the End of the firſt 15 Years of 


. ii Fork 2 . 2 * 
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Seven Hundred and Twenty-four, and to him the ſaid Thomas Dawſon and William Davian, 
for taking to Farm of them the ſaid Ralph Clavering, Thomas Dawſon and William Dawſon, 
Liberties of Way-leave and Water-courte through their ſaid reſpective Lands, for the Benefit 
of the ſaid Partnerſhip, for the ſame Term of Years as the faid Partnerſhip Articles were to 


ſubſiſt, and having authoriſed Mr. Ralph Fethertonhalgh to treat for the ſame, and for a Leaſe 


of Mr. Mailliam Daviſon's Colliery at Pockerley; thereupon the ſaid Mr. Daviſon and Mr. 


 Fetherjzonhalgh, on Behalf of the faid Partners, came to an Agreement with the ſaid Mr. Daviſon, 


which was reduced into Writing, and was as follows: 


HEADS of an Agreement, made the Seventeenth of April, 1727; between /H am Daviſon 


Cc 


Eſq; of the one Part, and Kalph Fetherſtonhalgh for and on Behalf of George Liddell, Eiq 


George Bowes, Eſq; Edward Wortley, Eſq ; and Thomas Ord, Eſq; of the other Part; Mr: 


Daviſon to make and execute a Leaſe ot the Colliery under the Lands of Pockerley in the 


County of Durham, with the 'uſual Liberties granted with Collieries, unto them the ſaid 


Mr. Liddell, Mr. Bowes, Mr. Wortley,, and Mr. Ord, for the Term of Forty-One Tears 
from Martinmas, 1728, the Rent to be 100 J. per Annum ctrtain, whether Coals ſhall 
be wrought or hot, and the further Rent of 145. per Ten (ſuch Meaſure as is 
granted by the ſaid Mr: Daviſon of his Colliery at Beamiſh; alias Beamiſh Park) for every Ten 
that ſhall yearly exceed One Hundred and Forty-Three Tens, the Rent certain to be paid at 
May-Day and Martinmas by equal Portions, and the Surplus or further Rent of 14 5: 


per Ten to be paid at Martinmas in each Year of the Term. What Coals ſhall be 


wrought and led ſhort in any Year of the Term of the ſaid Rent certain of 1007; 


ber Annum to be made good out of the Surplus Workings, and Leadings, of the ſaid 


Colliery in any ſucceeding Year of the Term, without any further Rent to be paid for the 
ſame than the ſaid Rent certain, the Leſſees to be at Liberty to determine the Term upon 
Twelve Months Notice, at the End of the Twentieth Year of the Term, or upon Twelve 
Months Notice, to be given upon the Eleventh Day of November, in any then ſucceedin 

Year of the Term, with ſuch furher Proviſoes to be therein contained in Caſe of civil Wars, 


or in Caſe of the Mines being wrought out, or being overburthened with Water or Styth, as 


are contained in the ſaid Mr. Daviſon's Leaſe of Beamiſb, alias Beamiſb Park Colliery, and alſo 
ſuch other Covenants to be contained in the Leaſe ro be made purſuant to this Agreement, 


as are contained in the ſaid Leaſe of Beamiſh, alias Beamiſh Park Colliery. | 


The ſaid Mr. Daviſon is alſo to make and execute a Leaſe to them the ſaid Leſſees, of 
Way-leave for Carts, Wains or other Carriages, and Liberty of laying, making and repairing . 
of one or more convenient Waggon Way or Waggon Ways, or other Way or Ways, in, 
through, and over, any of his Lands and Grounds of Tanfeld and South Cauſey in the faid 
County of Dur bam, for the leading and conveying of Coals from any of their Coal Mines or 
Collieries, ſo as ſuch Waggon Way or. Ways, or other Way or Ways, exceed not 16 Yards 


in Breadth, including Gutters (except in hollow Places, where Cuts, Batteries, Bridges or 


Mounts ſhall be neceſſary to be made); and alſo Liberty of making and ſinking of Staples or 
Pits, and of driving of Drift or Drifts; and of making Water Gates or Water Courſes, and 
of making or erecting of Water Engines, or other Engines, in, upon or under any of the ſaid 
Lands or Grounds, for the drawing of Water, or conveying of Water, Air and Styth % or 
from any of the Coal-Mines or Collieries of them the ſaid Leſſces, with all ſuch other Liberties 
as may or ſhall be neceſſary for wining, working and carrying on of 4% Coal-Mines or Colli- 
eries of them the ſaid Leſſees, or leading of Coals or other neceſſary Materials to or from the 
ſame, to hold for the Term of 21 Years from the iſt of May 1728; the Rent to be 100l. per 
Annum, and to be paid at May-day and Martinmas by equal Portions ; Mr. Daviſon, at any 
time during his Life, upon the Requeſt, and at the Charges of the Leſlees, to grant a new 
Leaſe, for any Term, not exeeding 21 Years from the making thereof, under the like yearly 
Rents andCovenants; and further, if thereunto requeſted, to content and to give any Aſſiſtance in 
his Power for obtaining, at the Charges of the Leſſees, an Act of Parliament for enlarging the 
Term hereby agreed to be granted, and making the ſame the Term of 98 Years from the ſaid 
1/ſt Day of May 1728; the ſaid Leſſees to covenant to make Gates, Poſts or Rails, or other 
ſufficient Fences, and to find and provide Gatekeepers, to prevent Treſpaſſes by Cattle in 
any of the Lands of the Leſſor, where ſuch Liberties ſhall be uſed and in caſe of Treſpaſſes 


for want thereof, to make reaſonable Satisfaction, the Damage to be aſcertained by two in- 


different Perfons : Leſſees to have Liberty to determine on 12 Months Notice, to be given at 


the End of the 20th Year of the Term, or upon the like Notice to be given in any fol- 


lowing Year, upon the 11th Day of November in ſuch following Year ; the Leſſees alſo to co- 
venant to pay the Rent reſerved, with Liberty of Diſtreſs, and of ſtopping Leadings, or uſing 
any of the Liberties granted in cafe of Nonpayment. | Dis Dn 


The faid Mr. Daviſon is alſo to grant a Leaſe to them, the ſaid Leſſees, of ſuch Way-leaves 
and Libertics as aforeſaid, in, upon, through and under any of his Lands, Grounds, Moors, 
Waſtes or Commons at Beamiſb, alias Beamiſh Park and Pockerly, or any of them, or within 


the Boundaries, Precincts or Territories of them, or any of them fir 98 Years from the 1/t 


of May 1728, under the yearly Rent of one Pepper-corn for the firſt Ten Years of the Term, to 
be paid at Marti»mas in every Year, if demanded ; after the End of the firſt ten Years of the 
Term, for and during the next Five Years thereof, the yearly Rent of 100/. per Anaum at May-day 
the 
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| William Daviſon died. 


1 


and 3 the ſaid Water · gate or Water-courſe, To hold to the ſaid then Partners, their 
| Executors, Sc. from Martinmas then laſt, for the Term of 98 Years. | | 


Mr. Clavering's Demiſe tothe The ſaid Ralph Clavering, by Indenture Tripartite, bearing Date the iſt of Oober 1728, 
Partner, ut Oftober 1723. between him the ſaid Ralph Clavering of the firſt Part; Charles Atkinſon of the ſecond Part; and 
| the then Partners of the third Part; did, by and with the Permiſſion, Licence and Conſent of 
the ſaid Charles Atkinſon, for the Conſiderations therein mentioned, demiſe and grant unto the 
ſaid then Partners, their Executors, Adminiſtrators and Aſſigns, full Liberty and Authority 
to make Drifts and Water- courſes, and to erect Water Engines, and Fire Engines, and to 
have and uſe Way: leave through and over the Lands or Grounds, Moor or Waſtes, of or be- 
longing to the ſaid Ralph Clavering, in North Cairſey, Middle Canſey; or elſewhere, within the 
Pariſh of Chefter in the Street, for the obtaining, winning, working, managing and carrying 
on of the Coal-Mines or Collieries within the Countics of Durham and Norihumberland, or 
either of them, which the ſaid then Partners, or any of them, then had, or were any Way inte- 
reſted in, or poſſeſſed of, or which they or any of them, or any of their Heirs, Executors, 
Adminiſtrators” or Affigns fhould, during the Term thereby granted, be any Way poſſeſſed of, or 
intereſted or concerned in; and alſo Fe the carrying and conveying of Coals. with Wains, 
Carts, Waggons, or any other Carriages, from all and every, or any ſuch Coal-Mines or 
Collieries, with ſuch Liberties and Privileges as therein mentioned, To hold and enjoy the ſaid 
Way-leave and Paſſage, and all other Powers, Liberties and Authorities thereby demiſed and 
granted, with their Appurtenances, unto the ſaid then Partners, their Executors, Adminiſtra- 
tors and Aſſigns, from the 11th Day of November then next, for the Term of 97 Nears, 
from thence next enſuing, at certain yearly Rents therein mentioned. - 


AO a Je 1749. The Reſpondent Lord Ravenſworth (then Sir Henry Liddell Baronet) attained his Age of 21, 
Ravenſworth attained his 2 LP . 8 | 
Age of 21 Years, and confirmed aNd by Indenture, dated 17th September n he confirmed the ſaid Articles of the 27th 
the Artictes of Partnerſhip, of June 1726; and the faid Partnerſhip has ever ſince been a ſubſiſting Partnerſhip, and the 
| _ Reſpondent the Earl of Bate is intitled to one third Part of the faid Partnerſhip, the Reſpon- 
dent Lord Ravenſworth to another third Part, and the Reſpondent Mary Bowes, as the only 
ſurviving Executrix and Truſtee of the ſaid George Bowes, and the Reſpondents the Earl and 
ee! of Strathmore, in her Right, and Lord Glamis, are, under the Will of the ſaid George 
Bowes, intitled to the other third Part thereof. | „ on. 


At the Time of entering into the Heads of Agreement of 17th April 1727, the ſaid Partners 
Vere poſſeſſed of, or intereſted in the ſeveral Collieries mentioned in the Schedule hereunto 
annexed, No. 1. and they acquired, after the Date of the ſaid Heads of Agreement, the ſeve- 

ral Collieries mentioned in the Schedule annexed, No, 2. 

By virtue of the ſaid ſccond mentioned Leaſe of the 1ſt of Fanudry 1723, the Leſſees therein 
named in 1726, began to make a Water- courſe in the incloſed Lands of the ſaid William a- 
viſon, on the North and North-weſt Side of Beamiſh Burn, for the Purpoſe of winning the ſaid 
Colliery at Beamiſh; and in 1731 and 1732 the ſaid Water-courſe was, by the ſaid Partners, 
extended by Drifts, or Coal Workings, into the ſaid Colliery called Hedley Fell, or Moor Col- 
liery and Parkbead Colliery reſpectively, for the Uſe thereof. „ 


hy virtue of the ſaid third mentioned Leaſe of the 1ſt of January 1723, the then Partners 
did, in 1729 or 1730, make a Waggon Way through the Lands of the ſaid Mallian: Daijou 
in Tanfield, for the Uſe of the ſaid Tanfield Colliery; and in 1733, they did, by virtue of the 
ſaid Heads of an Agreement, extend the ſaid Waggon Way into Tanfield Eafter Leigh Colliery, 
for the Uſe thereof. . oy. e 


2*th Auguſt 7724. The faid Wilkam Daviſon died, leaving William his eldeſt Son and Heir, who thereupon 

became entitled to the ſaid Manor of Beamiſh, alias Beamiſh Park, and to the ſaid Lands, 

Waſtes and Coal-Mines in Beamiſb, otherwiſe Beamiſh Park, and Pockerley, and leaving the 

late Appellant, his eldeſt Son by Dulcibella his fecond Wife, then an Infant, who thereupon be- 
came intitled to the ſaid incloſed Lands and Coal-Mines in Taxfield and Sou!b Cauſey. 


The third Leaſe of in lp, © The {aid third mentioned Leaſe of the 1ſt of Fannary 192.3, determined by the Death of the 


1723, determined by the Death 


0 e and 224 Octever faid William Daviſon the Father, and thereupon the then Partners applied to the ſaid Dulcibella 
125 Mrs. Dutcbels era. 4 Daviſon, the Mother and Guardian of the late Appellant, for a new Leaſe of the Premiſes there- 
1 5 2 gf Ve in contained, whereupon the faid Dalcibella, as Teſtamentary Guardian of the Appellant, then a 


"Leaſe for 9 Years. © © Minor, by Indenture, dated 23d October 1734, in Conſideration of the Rents and Covenants 


thereby reſerved, demiſed to faid Sir Henry Liddell, George Liddell, Mr. Wortley, Mr. Bowes 
and Mr, Ord, their Executors, &c, the Collieries and Coal-Mines, open and not open, in and 
© under the Lands or Grounds late of the faid Wilkam Daviſon, at or within the Townſhip of 
Tanfield, or the Territories thereof, with like Liberties of Way-leave and Water-courſ-:, for 
winning and working ſaid Collieries in Tanfield, as were demiſed by ſaid Indenture of 1ſt Janu- 
y 1723, reſpecting the faid Colliery, To hold from the 29th Deren ber then next, for ſeven 
| Yeu? at the ſeyeral Rents therein mentioned, and the like Covenants were contained therein 
as in the ſaid former Leaſe; and the Leſſces further covenanted, that they ſhould not, during 
the Continnance of that Demiſe, by their Workmen, or others, without the Content of the 
| | aid Dulcibella, or of the Appellant, his Heirs or Aſſigns, thereunto firſt had and obtained, work 
aire or drive any Outſtroke or Drift, out of or _ the Workings of the ſaid Collieries mow oal- 
| | | a ; | | | ines, 


Mines thereby demiſed, into the Collieries or Coal-Mines of Dame Jane Clavering or Gecige 
Pitt Eſquire, or into any other Collieries or Coal-Mines lying contiguous to, or adjoining upon 


, 1 


the ſaid Appellant's Lands, except into ſuch Collieries as did or ſhould really and bona fide 


belong to the ſaid Partners, their Executors, Adminiſtrators or:Affigns, and not to the ſaid 


Dame: Jane Clavering and George Pitt, or either of them, their Heirs:or Aſſigns; and further 
that the ſaid Partners, their Executors, Adminiſtrators and Aſſigns, where the Colliery thereby 


demiſed, in any extream Part thereof, ſhould. join on the Collieries and Coal-Mines of 


the ſaid Dame Jaue Glavering and George Pitt, or any the Collieries or Coal-Mines of 
any other Perſon or Perſons, other than to them the ſaid Partners, their Executors, Admi- 


In 1737. 


niſtrators or Aſſigns; and that they ſhould not in ſuch extream Part or Parts of the ſaid 
Colliery thereby demiſed, work the ſame to the extream Part of the Boundary thereof, with- 


out the Conſent of the ſaid Dulcibella and the Appellant, or the one of them, but ſhould in 


ſuch Part as aforeſaid leave a Bulk or Warren of Coal of the Thickneſs of twelve Yards, 
for the Security of the Workings of the Colliery and Coal-Mines thereby demiſed, and for 
preventing of Water coming into or through the ſame from the Collieries of ſaid Dame 
Fane Clavering or George Pitt, or ſuch other Perſon or Perſons as aforeſaid. | 


The faid then Partners, by virtue of the ſaid Heads of Agreement, extended not only the 


ſaid Water-courſe into the A pellant's Lands in Tarfie/d, but alſo the Waggon-way there in- 


"In 1739. 


to a Parcel of Ground, called Parſon's Cloſe, belonging to the Miniſter of Tanfield, and which 
the ſaid Partners held under a parole Agreement made with him for the Purpoſe of winning, 
working and leading the Coals under the ſaid Parſon's Cloſe : And in or about 1739, they 


extended the faid Water-courſe into Dean's Cloſe, which they had purchaſed of Joby Hd ” 


worth Eſquire, in December 1729, and by means thereof did win the Colliery within the 


' ſaid Dear's Cloſe, and did work and lead the Coals of the ſaid Collieries reſpectively, by 


means of the ſaid Water-courſe and Waggon-way reſpectively, and without any Objection 
being made by the then Owner of the Appellant's Eſtate at Tanfield, or his Agents, to the 
ſaid Partners being intitled ſo to do by virtue of the ſaid Heads of Agreement of the 17th 


i April 1727; and the ſaid Owner well knew that the ſaid Partners did not become po/- 


e ed of either of the ſaid Collieries in Parſon's Cloſe and Dean's Claſe till long after the 


Execution of the ſaid Heads of Agreement, 


The ſaid Partners in purſuance of the faid Heads of Agreement made a Waggon- way 
through the Lands of the ſaid William Daviſon in South Cawſey, for the leading and carrying 


their Coals from the Colliery called Robinſon's Shield Raw and South Moor, in the Weſt Part 


thereof, but the ſaid laſt mentioned W aggon-way was at the ſame Time laid, by virtue of 


tn December r=4t. 
Nathaa Wethezells Agreement. 


of the one Part, and Robert Elliſon, Milliam Leaton and 


the ſaid Heads of Agreement, for the 
and the ſaid Partners accordingly uſed and enjoyed the faid ſeveral Waggon-ways for the 
Purpoſes aforeſaid ; and a Waggon-way was alſo, by virtue of the ſaid Heads of Agree- 


ment, laid by the ſaid Partners in Thirds over the ſaid Waſte South of Beamiſo Burn, and 
over the incloſed Lands of Beamiſb alias Beamiſh Park, for leading the Coals of Kiphill and 


Stanley Collieries, and was uſed accordingly. 


By an Agreement in Writing between Nathan Wetherell Gentleman, on Behalf of the late 
Appellant, then a Minor (but who was then 20 Years and above 6 Months old) purſuant to, 
and by virtue of an Authority or Letter from the ſaid 7 e to the ſaid Nathan Metberell 

alph Feiberſton, on Behalf of the 

then Partners of the other Part, It was agreed that the Appellant ſhould, upon requeſt, 
make and execute a Leaſe to the ſaid Partners, their Executors, Adminiſtrators and Aſſigns, 
of all the Coal-Mines and Collieries within and under the Lands and Grounds of the Ap- 
llant, within the ſaid Town, Townſhip or Village of Tanfeld, and of all and every the 
Fs Powers and Privileges, with their Appurtenances therewith demiſed and granted 
by the ſaid Leaſe of the 23d of October 1734, from the ſaid Dulcibella Daviſon, in as full 


and ample Manner as the Leſſees therein named had theretofore held or enjoyed, or ought 


to hold or enjoy the ſame, To hold the ſame from the 2gth of December then next, for the 


Term of Nine Years, at the certain yearly Rent of ,570/. and at other yearly Rents therein 
mentioned, and the ſaid Appellant, by a Memorandum ſubſcribed at the Foot of the ſaid 


Agreement, and ſigned by the Appellant upon his coming of Age, allowed of and confirmed 


| In April 1743. 


William Daviſva the Son's Death. 


Inn 1744+ 
Water-coutie made. 


the ſaid Agreement 


| The faid William Daviſon, the Son, died, and on his Death the ſaid Appellant became 
intitled to the Inheritance of the incloſed Lands, Commons and Collieries in Beamiſb, other- 


wiſe Beamiſb Park, and Pockerley, 


The ſaid Partners, by virtue of the Leaſe of the iſt of January 1723, and of the faid 


Heads of an Agreement of the 17th of April 1727, began to make a Water-courſe in the 


Braſs-Thill Seam of Coal near Beamiſb Burn, on the South ſide thereof, and afterwards made 
another Drift at a lower Level there to Part of the Coal-Mines in the Eaſt Part of South 


Moor, which Water-courſe was made not with a View to win and work the ſaid South 


Moor Colliery, but alſo to win ſuch Part of the ſaid Colliery at Gield Raw, as was capable 
ot being won thereby, and any other Collieries which the faid Partners might be poſſeſſed 


ot, and which might be won by Means of ſuch Water-courſe ; and accordingly in 17 54, the 
| En | laid 


e of Lancheſter Moor or Lanchefter Fell Colliery, 
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Sir r Lea ſe. 


agth December 1783. 
Thomas Dawſon's Leaſc. 


sch January 1764. 


| Lord Widdring:on's Leaſe, 


+2 = 
faid Partners began to work the ſaid Colliery in South Moor, and continued to work the ſame 
to the Expiration of the faid Leaſe in 1764. e . 
Sir Thomas Clavering, by Indenture of Leaſe; demiſed to the faid then Partners all his 
Collieries and Coal-Mines, opened and not opened, within the Lands called Beckley Farm 
and Andrew's-Houſe Farm, (except the main Seam of Coal under Beckley Farm) for 14 Years 


from Chriſtmas 1747, at the yearly and other Rents therein mentioned. 


Thomas Dawſon Eſquire, by Indenture of Leaſe, demiſed to the ſaid Partners, all his 
Collieries and Coal-Mines, opened and not opened, within his Lands and Grounds at K:p- 
Bill, with the uſual Liberties for working the ſame for the Term of Sixty-three Years, at a 
certain yearly Rent and ſuch other Rents as therein mentioned. 


The Honourable Henry Hiddrington, commonly called Lord Widdrington, by Indenture of 
Leaſe, demiſed to the Partners all the Collieries and Coal-Mines, opened and not opened, 
within his Freehold Lands in the Townſhip of Stanley, with the uſual Liberties for working 
the ſame from May-day then next for the Term of Sixty-three Years, at the yearly Rent of 


| Zool. whether wrought or not, and ſeveral other Rents therein mentioned. 


The Partners, by virtue of the ſaid Heads of Agreement, and with the Privity of the 
ellant or his Agents, who from Time to Time attended and examined the Workings car- 


Tied on by the ſaid Pariners in the Appellant's ſaid Collieries, extended the ſaid Water-courſe 


into the ſaid Kiphill Colliery, by Means whereof in 1760, the ſeveral Seams of Coal therein 


called the Upper-Main Seam, the Hard-Coal Seam, and the Braſs-Thill Seam were won and 


laid dry; and by virtue of the fame Heads of Agreement the ſaid Partners laid a Waggon- 
way over the ſaid Waſtes, South of Beamiſh Burn, and over the incloſed Lands of Beamiſb, 
alias Beamiſp Park, for leading the Coals of and from the ſaid Collieries, called Riphill and 
Stanley reſpectively, and the fame was uſed accordingly for that Purpoſe. - | 


The Reſpondents uſed, exerciſed and enjoyed all the ſaid Way-leayes, Liberties and Pri- 
vileges under the ſaid Heads of Agreement without the leaſt Interruption, till the Beginning 
of April 1765, when the Reſpondent, Lord Ravenfworth, received a Letter from the faid 


Appellant, intimating that he was delirous that a Leaſe of Way-leave and Water- courſe, with 


oy e purſuant to the Heads of Agreement, ſhould be made and executed as 
ound it had not been done, and the ſaid Partners Workmen had continued (notwith- 


ſtanding the Leaſe of Huth Moor Colliery was expired) to lead Coals from the ſaid Stanley 


and Kiphill Collieries along the Waggon-way in Beamiſh, and had alſo begun to carry up a 
Water- courſe in South Moor, towards Shield Raw Colliery, which he was adviſed they had 
not a Right to do, to which the Reſpondent, Lord Ravenſworth, gave an Anſwer, and af- 


_ terwards ſeveral Letters and Meſſages paſſed between the faid Appellant and the ſaid Part- 
ners, who claimed to be intitled to have a Leaſe of all the Water-courſes, Way-leaves and 


hs contracted for in ſaid Heads of Agreement, for the Uſe of any Collieries had 
or poſſeſſed by them, during the Continuance of the Ninety-eight Years Term; and the 


aid Appellant inſiſting, that by the ſaid Heads of Agreement, ſuch Liberties and Privileges 


only extended to fuch Collieries as the Partners were poſſeſſed of at the Time of entering 


into the ſaid Heads of Agreement, no Leaſe was prepared. | 


Bil, z June 1366. 


| dents, the Earl of Bute, Lord Ravenſevo 
Things, infiſted, that according to the ſaid Heads of Agreement of the 1th of April 1727, 


The ſaid Appellant filed his Bill in the High Court of Chancery againt the ſaid Reſpon- 
rth and Mrs. Bowes, and thereby, among other 


the Liberties of Way-leave and Water-courfe, thereby agreed to be demiſed, ought to be 
confined in ſuch Leaſe to ſuch Coal-Mines and Collieries only, as the Leſſees named in the 
ſaid Heads of Agreement, had at the Time of the making of the ſaid Agreement, and which 
the Reſpondents, as their Repreſentatives, now have, and that fuch Conſtruction of the ſaid 
nt was warranted by the Words and Import thereof, and was conſiſtent and agree- 
able to the Intent and Meaning thereof ; and thereby prayed (among other Things) to * 


* 


the ſaid Heads of Agreement ſpecifically performed and carried into Execution, the ſaid 
then Appellant ſubmitting on his Part pn ſuch Part of the ſaid Agreement, as was 
incumbent on him to do; and that a Leaſe might be made under the Direction of the faid 
Court, purſuant to the ſaid Agreement; and fuch Reſtraints, Covenants and Proviſoes, as 


therein before charged to be proper and neceſſary, or ſuch other Reſtraints, Covenants and 


Proviſoes as the ſaid Court ſhould think fit, neceſſary and reaſonable, might be inſerted in 


fuch Leaſe, and that the Liberties of Way-leave and Water-courſe, to be demiſed by ſuch 


' Leaſe, might be reſtrained and confined by the ſaid Leaſe, to fuch Collieries as the Leſſees 
named in the ſaid Heads of Agreement, had on the ſaid 17th of April 1727, or at the mak- 


ing of the ſaid Agreement, and which the Leſſees to be named in ſuch Leaſe now have, as 
ſtanding in their Places, and to no other Collieries; and that all proper Parties might join 
in and execute ſuch Leaſe, and that the Reſpondents might make the Appellant Satisfaction 


for the Coals led by them along ſaid Waggon-way laid on South Moor, and the Appellant's 


incloſed Lands in Beamiſh aforeſaid, from either of ſaid Collieries called Kiphill and Stanley, 
in Proportion to the Benefit they had received from the Uſe of the ſaid Waggon-way, in 
ing fuch Coals ; and that they, their Agents, Servants and Workmen might, by Injunc- 
tion, be reſtrained from making, laying, continuing, or uſing any Drifts, Water-courſes, or 
a i eee 5 Waggon-ways 


6s * 


Waggon- ways whatſoever, in, over, under, through or along any of the Lands, | Grounds, 


Waſtes or Moors of the Appellant in Beamiſb, alias Beamiſh Park, within the Manor, Boun- 
daries and Territories of Beamiſh, alias Beamiſh Park, other than for the winning, working 
and getting of Coals forth and out of ſuch Collieries as the Reſpondents, or thoſe under whom 
they claim the Benefit of the ſaid Agreement of the 17th of April 1927, had, and were poſ- 
ſeſſed of at the Time of the making and executing the fame, and for leading and conveying ſuch 
Coals ſo won, worked and gotten forth, out of and from the ſame Collieries, only and for no 
other Purpoſe ; and in particular, that they might be reſtrained by Injunction from leading 
Coals wrought in either of the ſaid Collieries called Stanley or Kiphill, along the ſaid Waggon- 


8 way or Ways, laid over the Appellant's Lands or Waſtes in Beami/h,, alias Beamiſh Park atore- 


ſaid, without his Licence, and till they had made, or agreed to make him an adequate Satis- 


faction for leading the ſame; and that the 1 pops might be reſtrained by Injunction from 


making, driving or uſing the Drift or Drifts, 


ater· courſe or Water-courſes before - mentioned, 


from Edve Pitt on South Moor, in the Seam of Coal there called the Braſs Thill Scam, in, un- 


der or thiough South Moor, being Part of the Waſtes of the Appellant's ſaid Manor of Beamiſh, 
alias Beamiſb Park, into the Lands and Collieries in Staley aforeſaid; and allo from making, 
driving or uſing the Drift or Drifts, Water-courſe. or Water-courſes before mentioned, from 
Prince Pit on South Moor, in and through South Moor aforeſaid, into or towards the Lands and 
Collieries in S ield Raw aforeſaid, purchaſed of Ralph Blaxton, for the Purpoſe of working 


the ſame Collieries in Stanley and Shield Rao, or either of them. 


gth May 1768. | 

. Anſwer of the Reſpondents, the 
Earl of Bute, Lord Ravenſworth 
and Mrs. Bowes, to the Appel- 
lant's Bill, 


The Reſpondents, the Earl of Bute, Lord Ravenſworth and Mrs. Bowes, by their Anſwer 
to the ſaid Bill (among other Things) admitted the ſaid three Leaſes of the iſt of January 
1723, and ſaid, that no mention was made in them of a Barrier to be left againſt any adjoin- 
ing Colliery, and inſiſted, that they had worked all the ſaid Collieries, up to the extream 
Boundary thereof, by virtue of the Powers contained in the ſaid Leaſes, by and with the Ap- 
probation of the Viewers or Agents of the Appellant's Father, Brothers and himſelf, without 


ever having heard of the leaſt Objection made thereto; and they admitted that the ſaid Park- 


head Colliery, adjoined the Appellant's Lands at Beamiſb, but inſiſted (and it is in Proof in the 
ſaid Cauſe) that the ſame was not in 1727, incapable of being worked to Profit without a Wa- 
ter-courſe through the Appellant's Lands in Beamiſb or Tanfield, but that, on the contrary, the 
Water in the ſaid Parkhead Colliery might have been drained out of the ſame, and the fame 
m_— have worked to profit by a Drift or Water-courſe within the ſaid Parkhead Colliery, and 


wh 


was ſurrendered in 1736 for want of merchantable Coal. 


And that all the Collieries which the ſaid Partners bad on the ſaid 17th of April 1727, or 
were poſſeſſed of, for which Liberty of Way-leave or Water-courſe through any of the Lands 
of the ſaid William Daviſon was neceſſary, might have been wrought out in the ſeveral Seams 
then known and deemed capable of being wrought to Profit, in leſs Time than 20 Years from 
the ſaid 17th of April 1727; and that the ſaid Reſpondents, and thoſc under whom they claim, 
were reſpectively, from the Time of executing the ſaid Heads of Agreement of the 17th of 
April 1727, intitled to, and from time to time had and enjoyed, and ſo were intended by the 
faid William Daviſon to be intitled to and to enjoy Liberty of Way-leave and Water-courle 
where neceſſary, in and through the Lands of the ſaid William Daviſon therein mentioned, 
for all ſuch Collieries as the ſaid Leſſees ſhould thereafter become poſſeſſed of, during the 
Term of 98 Years, as well as for the Collieries they were then poſſeſſed of. _ 


And that a Waggon-way was capable of being made for leading the Coals from the ſaid 


| Tanfield Eaſter Leigh and Robinſon's Shield Raw Collieries, to the River Tyne, through Tanfield 


Moor; and that a Way-leave through Beamiſh, or South Cawſey, could have been of no Service 
to the Partners for leading Coals to the River Tyne, without a Way-leave alſo through the 
Lands called Clavering's Cawſey, or Dawſon's Tanfield and Beckley, and that a Way-leave 
through Mr. Daviſon's Lands at Tanfield would not then have been of any Service to the ſail 
Partners for leading of Coals to the River Tyne, without a Way-leave alſo throurh Dawſon's 
Tayficld and Beckley, and alſo through Part of Clavering's Gaw/ey, Si 


| ſon's Kiphill Colliery were won and laid dry; and that they then extended the ſaid Water-courſe 


LS | 

And that the ſaid Milliam Daviſon, the Father, was well ſatisfied that the Rents in the ſaid 

Heads of Agreement, mentioned to be reſerved, were an ample Satisfaction for the Liberties 

mentioned to be granted thereby, and for the Damages which might be done to the Eſtate of 

the ſaid William Daviſon, by extending the ſame Liberties to all ſuch Coal-Mines and Col- 

leries as the ſaid Leſſees might at any Time thereafter during the Term become poſſeſſed of, 

intereſted in or intitled unto; and that the ſaid J/illiam Daviſon declared bis Intent and 
Meaning was, that the ſaid Liberties ſhould extend to any other Collieries which the ſaid Part- 

ners ſhould at any Time during the Term become poſſeſſed of. 8 


And that by means of the Water-courſe in South Moor; the Seams of Coal in the ſaid Daw- 
into the ſaid Dawſon's Kiphill Colliery, which the Reſpondents inſiſted they had good Right to do 


by virtue of the ſaid Heads of Agreement; and that the ſaid Water-courſe was extended to the 


laid Dawſon's Kiphill Colliery with the Privity of the Appellant, whole Agents from. Time to 
Time attended ard examined the Workings carried on by the ſaid Partners, in the ſaid Appel- 
lant's Collieries, and no Objeftion was then made by any of them to the Right of the ſaid 


Partners to extend the ſaid Water-courſe to the ſaid Dawſon's Kiphill Colliery, and they ſaid, 


that they did, in 1760, by the Aid of ſaid Water-courſe, begin to work the ſaid Dazw/or's Kip- 
bill Colliery, and have ever ſince wrought; and continue to work the ſame ; and that the ſaid 
Dawſon's Kiphill Colliery, and particularly the Braſs Thill and Hard Coal Scams thereof, could 
not have been worked without the Aid of a Water courſe under the Appellant's Lands, or of 
a Fire Engine; and that by extending the ſaid Water- cout ſe into the ſaid Kiphil! Collrery, they 
let all, or moſt of the Water of the ſaid Kiphill Colliery into the ſaid. Water-courſe; but that it 
could not be any Prejudice to the ſaid South Moor Colliery, and particularly for that, the ſaid 


Water did and muſt run off from the ſaid $:::44 Moor Colliery, into the laid Beamiſh Burn, or 


River Team; and that the ſaid Partners had made the Appellant ample Satisfaction for the Ule 
of the ſaid Water-courſe, in winning the Coals of the ſaid Kiphill Golliery, by Payment of the 
Rent according to the ſaid Heads of Agreement; and that the Damage done to Mr. Daviſon, 
or his Lands, by making ſuch Waggon-ways and Water-courles as aforeſaid, and by the Uſe 
thereof, was very ſmall ; and that the ſaid 41 of zool. was a large Compenſation for 
ſuch Liberties of Way- leave and Water-courſe, Damage and Injury. | e 


And the ſaid Reſpondents, by their Anſwer, ſaid, they were willing that ſuch Part of the 
ſaid Heads of Agreement, as remained capable of being performed, ſhould be carried into Exe- 
cution, and that a Leaſe ſhould be drawn and executed of ſuch Liberties of Way-leave and 
Vater-courſe, in, upon, through and under the Lands and Commons of Beamiſh, otherwile Bea- | 


 miſh Park andPockerley, or any of them, for 98 Years from the 1ſt of May 1728; but inſiſted, 


that ſuch Liberties ought not in be confined in ſuch Leaſe to ſuch Coal-Mines and Collieries 


| 8s the Leſſees named in the ſaid Heads of Agreement had at the Time of the executing the ſame, 
but that the ſaid Liberties of Way-leave and Water-courſe ſhould be extended, and were meant to 


be extended to any other Coal-Mines which the ſaid Leſſees ſhould at any Time after, during the 
ſaid Term of 98 Years, have. | | | | 


And the Reſpondents inſiſted (and it is in proof in the Cauſe) that the Appellant's Agent 


| conſented and agreed, that the Barrier covenanted to be left by the ſaid Leaſe, from the ſaid 


 Dulcibella Daviſon, ſhould be wrought away; and alſo, that the Appellant, and thoſe under 


whom he claimed, had received from the Reſpondents, and thoſe under whom they claim, 


up to May 1766, 10,4001). for Liberty of Way-leave and Water-courſe ; and that the Damage 


done to any of the Appellant's Lands by uſing ſuch Liberty had been very inconſiderable 
and they faid, they believed (and it is in proof in the Caule) that the Montes which had been 
Paid by them, and thoſe under whom they claim, to the Appellant, and thoſe under whom he 
claims, for Colliery Rents, and Way-leave and Water-courle, up 1% May 1766, amounted to 


38,000). and upwards. 


And the ſaid Reſpondents inſiſted on the Validity of the {aid Heads of Agreement, and that 
the ſame were entered into by the ſaid William Daviſon, after great Deliberation had by him, in 
regard to the Satisfaction which he reaſonably deſerved to have for the Liberties thereby agreed 
to be granted; and that the Liberties of Way-leave and Water-courſe to be demiſed by ſuch 
Leaſe, ſhould not be thereby reſtrained and confined to ſuch Coal-Mines and Collieries as the 
Leſſees named in the ſaid Heads of Agreement, had upon the ſame 17th of April 1727, or at 
the time of making and Execution thereof, and which the Reſpondents now have as ſtanding in 
their Places, and to no other Coal-mines and Collienes ; and inſiſted that they ought not to make 
the Appellant any other Satisfaftion than the Rent mentioned in the ſaid Heads of Agreement, 
for any Coals which have been led by them along the ſaid Waggon-way, made upon South 
Moor, and the incloſed Lands of the Appellant in Beamiſh, from the ſaid Kiphill and Stanley 


C.oullieries. 


Awended Bill by Order, dated 


g6th May 1769. 


Bowes, put in their Anſwers to the ſaid 8 Bill, 


The faid Appellant, after putting in the firſt Anſwer of the ſaid Reſpondents, the Earl of 


Bute, Lord Kaven/worth and Mrs. Bowes, amended his Bill, and thereby made the Reſpon- 


dents, the Earl and Counteſs of Strathmore (who were not married till a conſiderable time after 
the ſaid Appellant had filed his faid original Bill) the Reſpondent, Lord Glamis, and Mrs. 
Fane Bowes, ſince deceaſed, Defendants therein, and all the Reſpondents, and the ſaid Jane 


The 


Appellant's Witneſſes examined, 


Reſpondent's Witneſſes examined, 


„ 
The ſaid Appellant examined ſeveral Witneſſes in the Cauſe, to prove the Manner of the 
Partners working the ſaid ſeveral Collieries, and of their making and driving Drifts and Wa- 


ter-courſes through the Appellant's Lands, and the Damages done to him thereby; and that 
ſome of the Collieries were incapable of being 8 or being wrought to ſuch Profit as 


they were wrought, without the Aid of the ſaid Water-courſes and Way. leaves, but did not 
enter into am Provf to ſhew that it was not the Intention of the Parties to the ſaid Heads of 


Agreement, and particularly of the ſaid William Daviſon the Father, that the Way-leaves, 


Wat. r-courſes and Privileges, thereby agreed to be demiſed for 98 Years, ſhould not extend 
to any other Collieries than what the Partners were poſſeſſed of at the Date or Execution of 
the ſaid Heads of Agreement. FE ER ED 8 


The Reſpondents likewiſe examined Witneſſes in the Cauſe, and particularly Mr. Vilian 
Leaton, who was Agent for Mr. Bowes, before and in the Year 1727, and ever afierwards till 
his Death, and from that time for thoſe claiming under him till lately; and Mr. Nicholas IV al. 
ton, who was and is Agent for Lord Ravenſworth z and they prove moſt of the Facts inſiſted 
upon by the Reſpondents Anſwers, and particularly, that they have reſpectively been conver- 


fant, and had Experience in the winning and working of Collieries, having been employed in 
the Direction of the Partnerſhip Workings before and ever ſince the Date of the ſaid Heads 


of Agreement, and give an Account of the Workings of the ſaid ſeveral Collieries ; and that, 
according to their Judgment and Belief, all the Collieries which the Partners had in 1 727, or 


before December 1728, and for which Liberty of Way-leave and Water-courſe through any of 
the Lands or Grounds of the ſaid William Daviſon was neceſſary, might have been wrought 


out in the ſeveral Seams of Coal then ' known and deemed capable of being wrought to Profit, 


in the Space of 20 Years from the 17th of April 1727; and that a Way-leave throigh the 


Lands and Grounds of 'Beamifh, or South-Cauſey, could not have been of any Service whatſo- 
ever to the ſaid Partners, without a Way. leave through Mr. Clavering's Lands called Cawſey, or 


Mr. Daw/on's Lands called Tanfield and Beckley, for the Reaſons mentioned in their Depoſi- 


tions; and that a Way-leave through the ſaid Mr. Daviſon's Tanfield could not have been of 


any Service to the Partners, without a Way-leave through Dawſon's Tanfield and Beckley, aud 


alſo through Clavering's Cawſey or the one of them. 
And the ſaid Mr. Leaton depoſed, that he became principal Agent to Mr. Bowes in 1 727, for 


his Collieries, and from that time to the time of his Examination had been privy to all the Trani- 


actions of the ſaid Partners, relating to their PartnerſhipCollieries, and knew very well the Reaſons 
why the ſaid Heads of Agreement were not ſigned till the 24th December 1728; and that the 


ſaid Partners had an Agreement by Leaſe from Mr. Clazering of Cawſey, of Way-leaves and 


Water-courſes, for a Term of 30 Years from May-day 1724, which they, after the 17th April 


1727, endeavoured to have enlarged for a Term of 97 Years, to correſpond with the Term 


| pleated till the 1ſt of October 1728, and that he had been well informed, and believed that 


mentioned in the ſaid Heads of Agreement, and thereupon entered into a Treaty with ſaid 
Mr. Clavering for that Purpoſe, which was not compleated till iſt October 1728; and faid, 
that it was for that Reaſon the Parties ſuſpended ſigning the ſaid Heads of Agreement, till after 
the Agreement with Mr. Cavering was compleated ; and knew it was the determined Reſolu— 
tion of the Partners at that Time, that if they could not have bad an Agreement with Mr. 
Clævering, to correſpond with the Term in the ſaid Heads of Agreement, they would not have 
froned ſuch Heads of Agreement at all, and would have been contented with the Term of 27 
Years they then bad of Way-leaves and Water-courſes from Mr. Clavering, as being more 
than ſufficient for all the Collieries the Partners were then poſſeſſed of to the Weſtward of 
Beamiſh. f Sl | 1 5 


And the ſaid Mr. Walton likewiſe depoſed, that on the ſaid. 19th of April 1727, the ſaid 


Partners had a ſubſiſting Leaſe of Way-leaves and Water-courſes, in and through Clavering”'s 


Cawſey Grounds, for a Term of thirty Years, from the 1ſt of May 1724; and that ſoon 
after entring into ſaid Heads of Agreement, a Treaty was entered into for enlarging the - 


Term with Mr. Clavering of Cawſey, of Way-leave and Water-courſes, to correſpond as to 
Duration of Time, with the ſaid Heads of Agreement, and which Treaty was not com- 


the Reaſons why the ſaid Heads of Agreement were not ſigned till ſaid 24th of December 
1728, was becauſe the ſame was looked upon as of no Uſe, without having a Liberty 
of Way-leave and Water-courſe in, through, and under Mr. Clavering's Cawſey Grounds, to 
correſpond with the Copartnerſhip Articles. | | | 


And the ſaid Mr. Leaton depoſed, that after April 1727, and before October 1728, he 


went with Mr. Ralph Fetberſton (then Agent to Mr. Wortley and Mr. Ord) to Beamiſh, to 


pay ſaid William Daviſon his Colliery Rents, who then expreſſed himſelf to be very uneaſy 
that the ſaid Heads of Agreement were not executed, and faid that he thought it hard upon 


him to be kept ſo long in Suſpence, as he was giving an Opening for the Partners to the © 


whole Country; that they might take or purchaſe all the Collieries they thought fit, to the 


Weſtward of his Eſtates, or to that Effect; and that in Anſwer to what Mr. Daviſon had 
ſo ſaid, Mr. Fetberſton told him, he muſt have Patience till the Partners had concluded an 


Agreement with Mr. Clavering of Cawſey, with whom they were then in Treaty for Way-leaves 


and Water-courſes, in and through Cawſey Eſtate, for a Term to correſpond with that intended 
to be taken from ſaid Mr. Daviſon; and on that Occaſion the ſaid Mr. Fetherfton further 


- acquainted the ſaid Mr. Daviſon, that there was only about Twenty-ſeven Years to go in 
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che Term the Partnerſhip then had with Mr. Clavering, which being ſufficient for all the 


Collieries the Partners were then poſſeſſed of; yet to enable them to carry their Intentions of 
* and taking other Collieries into Execution, it was neceſſary to hays. the ſaid 

r. Dawſon's Liberties, and thoſe from Mr. Clavering to correſpond, as the Vne without 
the other would not enable them to do it, or to that Purport or Effect; and that the ſaid 
William Daviſon appeared to be then perfectly ſatisfied therewith, and did not make any Ob- 


jection thereto; and the ſaid Mr. Leaton depoſed, that fame Time after the ſaid Partners 


had given Notice to the ſaid Appellant to determine Pocker/zy Colliery (which is ſtated in the 
Bill, and admitted in the Anſwer to have been given the 22d of November 1758) the Ap- 
pellant came to Gzibfide to dine with Mr. Bowes, and upon that Occaſion the ſaid Mr. Bowes 
ſent for the ſaid Deponent, and, in the Preſence of the ſaid Appellant, ſaid to the ſaid De- 
ponent, © Mr Daviſon tells me, that there is nothing ſubſiſting between him and the Part- 
ners, under the Heads of Agreement of April 1727, but the Way-leaves and Water— 
« courſes, which ſhould have been in a Leaſe,” or to that Effect: And then the. ſaid Mr. 
Bowes ſaid to the ſaid Deponent, Mr. Leaton, * Why was there not a Leaſe ?” To which 
he replied, « We (meaning himſelf and the other Agents for the Partners) had conſulted 


Mr. Ord (now Lord Chief Baron of Scotland ) ſome ſmall Time after Mr. Daviſon came 


« of Age, and that Mr. Ord had given it as his Opinion there was no Occaſion for a 
<« Leaſe, and that the Partners might enjoy as they had done, under the Heads of ' Agree- 
« ment as under a Leaſe, ” or to that Effect. And further depoſed, that the ſaid Appel- 
lant then ſaid, Mr. Bowes, what Mr. Leaton ſays, I believe to be the Caſe : And, to be 


* ſhort, Mr. Bowes, let the Partners pay me as they have done, and they ſhall enjoy as they 


* have done, or to that Effect. And he depoſed that the ſeveral Collieries called Clavering's | 
Cawſey, Dawſon's Beckley and Tanfield Collieries, Daviſon's Tanfield and Tanfield Eafter Leiohb 
Collieries, were all won by a Water-courſe made in Clavering's Catoſcy, without the Aid and 
Aſſiſtance of the ſaid Water-courſe on the North or North-weſt Side of Beamiſh Burn, ex- 


cepting a ſmall Part of Clavering's Cawſey and Dawſon's Beckley, which excepted Parts were 
- ſeveral Years afterwards won by a Communication made out of Hedlcy Moor Colliery. 


And the ſaid Mr. Leaton and Mr. Walton proved, that Bryan Daviſon, Agent for the ſaid 
Appellant's Father, and for the ſaid Dulcibella Daviſon, attended to vieww and inſpe& the Drifts 


and Coal-Works carried on by the Partners from Time to Time, and approved of what was 


done by them: And that in or about 1737, a Drift was drove from the Fold Pit in Janfeld 
Town-Street, through the Church-yard, into Par ſon's Cloſe, to a Pit called Par/jon's Cloſe Pit, 
and from thence into Drean's Cloſe; and that thereby the Coal in both the ſaid Cloſes was 
won and wrought by the ſaid Partners; and that they believed the then Owner of the ſaid 


- . Appellant's Eitate, his Agents and Viewers all knew and were appriſed that the ſaid Drift 


was driven, and were privy to the driving thereof without objecting thereto ; and that there 


was a Diſpute between the Pariſhioners of Tayfield and the Parſon about driving the ſaid 


Drift through the Church-yard , and that the Owner of the ſaid Appellant's ſtate ſup- 


ported the Parſon againſt the ſaid Pariſhioners; and that in 1737 and 1739, the then Owner 
of the ſaid Appellant's Eſtate knew that the ſaid Partners did not become poſſeſſed of, or 


intereſted in the ſaid Collieries in Parſon's Cloſe and Dean's Cloſe, 1ill after the Execution of 


the ſaid Heads of Agreement. 


And they depoſed that the ſaid Partners, in 1736, 1737, 1738, 17.39, 1740, 1742, 1744, 
and 1745, wrought and. led Coals from the Broom-Pit in the ſaid Appellant's Lands on the 
North-ſide of the Town of Tanfield, in all thoſe Years, over the ſaid Appellant's incloſed 
Lands on the North-ſide of the Town of Tayfeld, to the Walte of the Town-$S/reet of Tan 
feld, and over the ſaid Waſte to the ſaid Appellant's incloſcd Lands on the South- fide of 


Tanfield: And that a Waggon- way Branch was made and laid by the ſaid Partners in Parſon's 


Cloſe, from the Pit funk therein, over Part of Dean's Cloſe; and that the ſame was extended 
over the Waſte of the Town-Street of Tanfield, till the ſame joined the Waggon-way Branch 


from the Broom Pit; and that the ſaid Waggon-way Branch from the ſaid Pit in Parſor's 
. Cloſe, together with the ſaid Waggon-way Branch, from the ſaid Broom-Pit in the Walle of 
the ſaid Town-Street of Tanfield, were made Uſe of for leading the Coals which were wrougi:r * 


from under ſaid Dean's Cloſe and Parſon's Cloſe reſpectively; and the ſaid Waggon- way Branch 
was uſed in common for leading Coals, as aforeſaid, with the fame Waggons that were usted 


in leading Coals from the Partnerſhip Collieries in that Neighbourhood, 


And the ſaid Mr. Leaton and Walton proved that a Waggon-way Branch was made and 
laid by the ſaid Partners, from the Pit in Parſon's Cloſe, over Part of Dean's Cloſe, and c- 
ene over the Waſte of Tanfield Town-Street, till it joined the Waggon-way Branch from 
Broom- Pit, both which , were made uſe of for leading Coals wrouzht under ears Cl ſe 
and Parſon's Cloſe ; and that the ſaid Partners in 1744, began to make a Water- courſe in the 
Braſs Thill Seam of Coal near Beamiſh Burn, on the South: ſide thereof; and that they made 
another Drift at a lower Level to a Part of the Coal-Mines at the Eaſt part of SH, Moor, 
and the ſame was ſo made not only for the winning and working South Moor Caller, bur 
alſo any other Colliery they then had, or ſhould thereafter have during the 9% Years Term 
for which the Liberties were granted by the ſaid Heads of Agreement ; and that the fal 
Water-courſe was extended into Kiphill Colliery «vi h the Privity of the ſaid Appellant, 
his Agents and Viewers, and they did not object thereto ; and that Mr. Thomas Stokoe and Mr. 
William Brown, the ſaid Appellant's Agents or Viewers, or one of them, attended from 


lim: 


Decree gih Decewber 1773, 
which is appealed againſt. 


roth Jan. 1774. 
Apreel againſt the ſaid Decree. 


Order 21ſt of Jan. 1574, which 


45 alſo appealed againſt. 
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time to time when the ſaid Water-conrſe was ſo extended, and "viewed and examined the 
Workings carried on by the faid Partners; and that in 1759, Application was made by the 


Jaid Partner's Agent to Mr. Green, the ſaid Appellant's Agent, for Liberty of continuing the 


" Waggon-way through the ſettled Eftate in South-Cawſey, tor leading their Coals from Kpb:1,, 


Stanley and Shield Raw Colleries, and that Mr. Green ſaid it could not be permitted but on 
certain Terms and Conditions, whereupon a Treaty was entered into for that Purpoſe in order 


to ſave the Expence of altering the Waggon-way (which was computed at 17001.) ſo as to. 


paſs through he Appellant's ſaid unſettled Eftate, to which there was no Objefion ; and upon 
a Meeting had between the Agents on both ſides, the ſaid Appellant's Agent offered to per- 
mit the ſaid Partners to uſe the ſaid then Waggon-way, on paying 2007. a Year over and above 


the col. a Year, then paid under the ſaid Heads of Agreement, with Reſtrictions which could 


not be complied with, and thereupon the Treaty broke off, and the ſaid Partners thereupon 


determined to change the faid Waggon-way, and lay a new one over Part of the ſaid Appel- 
lant's Eſtate at Beamiſb; and that upon changing the ſaid Way, the ſaid Mr. Green attended 
to ſee the Foe out of the new Waggon-way, to ſhew what was ſettled Eſtate and what was 
Part of Beamiſh Moor ; and they proved that the ſaid Appellant, and thoſe under whom he 
claimed, had received up to May 1766, for Colliery Rents, Way-leaves and Water-courſes, 


338, 2141. 45. 144. and Mr. Leaton depoſed, that to the beſt of his Judgment and Belief the 
Damage done to ſaid Appellant's Lands by uſing the Liberty of Way-lcave and Water 
- courſe, did not in the whole to May 1766, amount to 100/. | RE 


And there are ſeveral other Circumſtances proved in the Cauſe which tend to ſhew that it 
was the Intention of the ſaid William Daviſon and of the ſaid then Partners at the Date and 


Execution of the ſaid Heads of Agreement, that the Way-leaves, Water-courſes and Privi- 
leges thereby agreed to be demiſed for the ſaid Term of 98 Years, were to extend not only to 
which the ſaid Partners then had, but alſo to all ſuch Collierics as they or their 
Repreſentatives ſhould afterwards have during the ſaid Term. | 1 | 


all Collieries 


The Cauſe came on to be heard before the Right Honourable the Lord High Chanchellor 


the 7th, 8th and gth of December 1773, when his Lordſhip pronounced his Decree therein, 


and Declared, That according to the true Conſtruction of the Heads of an Agreement, bearing 
Date the 17th of April 1727, the Leſſees Right of Way-leave arid Water-courle extended to all 


the Collieries and Coal-mines in their Poſſeſſion at that Time, or which they ſhould afterwards 
bed poſſeſſed of during the Term; And did Order and Decree that it ſhould be referred to 
Mr. Montagu, One of the Maſters of the ſaid Court, to . of a Leaſe purſuant to the 
ſaid Heads of an Agreement, with Covenants uſual in ſuch Leaſes, and ſtate the ſame to the 


Court; of which Decree Minutes were taken by the Regiſter of the ſaid Court accordingly. 


The Reſpondents procured from the Regiſter of the ſaid Court a Copy of the ſaid Minutes, 


taken by him of the Decree ſo pronounced by the ſaid Lord High Chancellor, and finding 
thereby that no Directions appeared to be given for entering their Proofs and Exhibits as 


read, although they had examined Witneſſes and proved ſeveral Exhibits material to the Points 


in Queſtion between the Parties, the ſaid Reſpondents on the 1oth of January 1774, preferred 


their Petition to the ſaid Lord High Chancellor, ſtating (among other Things) that they had 


| ſeveral Proofs taken in the ſaid Cauſe, and ſeveral Exhibits to be read, which they found by 
the Regiſter's Minutes were not entered as read, and that there was no Direction given for 
entering the ſame as read, which they were adviſed was very material to be done; and that 
they found by the ſaid Minutes that the Maſter was to approve of a Leaſe purſuant to the 


| ſaid Heads of an A; nt, with Covenants uſual in fuch Leaſes, but that they appre- 


hended that the Directions ſhould have been, that the Maſter ſhould approve of a Leaſe pur- 
ſuant to the ſaid Heads of an Agreement, without any ſpecial Directions touching the 


Covenants to be contained in ſuch Leaſe, the ſaid Heads of Agreement having aſcertained 
the Covenants to be therein contained; and they therefore 2 his Lordſhip that the 
ereupon his Lordſhip was 


Minutes might be rectified in the Particulars before- mentioned, 
pleaſed to order that all Parties concerned ſhould attend him on the Matter of the ſaid Petition 
on the then next Day of Petitions = WJ 


8 the Matter of the ſaid Petition came on to be heard, and after the Appellant had 


Notice thereof, and whilſt the ſaid Decree reſted in Minutes, and before the fame were drawn 


up into the Form of a Decree (that is to ſay) on the 19th Day of January 1774, thÞ Appel- 


lant preſented his Petition and Appeal to your Lordſhips againſt the ſaid Decree ſo reſting in 
Minutes as aforeſaid ; and on the 2 1ſt Day of January 1774, the ſaid Petition came on to be 
heard before his Lordſhip, who, after heating Council on both Sides, was pleaſed to Order 
that the Evidence on both Sides ſhould be entered as read ; and that that Part of the Minutes 
which directed the Maſter to approve of a Leaſe purſuant to the ſaid Heads of an Agreement, 


with Covenants uſual in ſuch Leaſes, ſhould be rectified, and be as follows; That the Maſter 


ſhould approve of a Leaſe purſuant to the faid Heads of an Agreement, with Covenants 


uſual or proper in ſuch Leaſes at the Time the ſaid Heads of an Agreement bear Date. 
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en nur 154." Before the Order made on hearing the ſaid Petition was drawn up by the Regiſter, and 
al :garnft ſaid . | — . 8 P * 8 cel &Ty 525 
las. oer ab zal hilt the ſame reſted in Minutes, viz. on the 25th of the ſame January, the ſaid Appellant 


preſented his Petition and Appeal to your Lordſhips againſt Part only of the ſaid laſt-men- 
tioned Order, viz. the entering the ſaid Evidence as read. 


The Appellant Mr. Daviſon then died, and ſince his Death, Sir John Eden Bart. Rober- 
Eden Eſquire, Frederick Eden, Son of the ſaid Robert Eden, by the faid Robert Eden his 
| Father and next Friend, Jonathan Daviſon, and George Hartley, Eſquires, preferred their 
Orders i March 1774 for reviv- Petitions to your Lordſhips to have both the ſaid Appeals revived, which are by two ſeveral 
F Orders accordingly revived. 0 9155 iy | 
The Order for rectifying the Minutes of the Decree hath ſince been drawn up and entered, 
and the Decree hath * ſince drawn up according to the Minutes, ſo rectified by the 


|  Derree, an reQtified, ſaid Order, which Decree is as follows, viz. Upon Debate of the Matter, and on hearing 


the Heads of Agreement marked Letter (A), dated the 17th Day of April 1727: An In- 
denture of Leaſe dated the iſt Day of January 1723: Another Leaſe dated the fame Day: 
Another Leaſe dated the fame Day: An Indenture of Leaſe executed by Thomas Dawſon, 
dated the 6th Day of January 1722: A cancelled Indenture between Ralph Clavering, Gen- 
tleman, of the one Part, and Charles Atkinſon, of the other Part, dated the 3iſt Day of 
October 1724; a cancelled Indenture between Ralph Clavering, of the one Part, and Charles 
Atkinſon, of the other Part, dated the 16th Day of October 1724: Articles of Agreement 
executed by Sidney Wortley, Edward Wortley, Thomas Ord, Henry Liddell, George Liddell, 
George Bowes, William Coteſworth, Fane Liddell, George Gray, and Charles Sanderſoi, dated 
the 27th Day of June 1726: Articles of Agreement executed by Sidney Wortley, Edward 

| Wortley, Thomas Ord, George Liddell, George Bowes, and William Cotefworth, dated the 27th 
Day of. June 1726: An Indenture executed by Sir Francis Clavering, dated the 24th 
Day of February 1726: An Indenture executed by Gilbert Spearman, dated the 3d Day 

of March 1726: Articles of Agreement ſigned & Wortley, Geo Bowes, Tho Ord, Tho 

M iltinſon pro George Pitt, Geo Liddell, Rob Coteſworth, Edw Wortley, George Pitt, dated 
the gth Day of March, 1726; Articles of Agreement executed by Thomas Dawſon 
and Ralph Fetherflonbalgh, dated the 1ſt Day of June 1728: An Indenture, executed 
by Ralph Clavering, Charles Atkinſon, Edward Wortley, George Liddell, George Bowes 
and Thomas Ord, dated the 1ſt Day of October 1728: A Letter, ſigned Will Daviſon, 
directed to Mr. Ralph Fetherfton, dated the 23d of December 1728: An Indenture, executed 
by Henry Liddell, Edward Wortley, George Bowes, Thomas Ord, Elizabeth Coteſworth, 
Henry Elliſon and Hannah Elliſon, dated the 179th Day of September 1729: Indentures of 
* and Releaſe, executed by John Hedworth, dated the iſt and 2d Days of December 1729: 
Indentures of Leaſe and Releaſe, dated the 24th and 25th Days of June 1734: The Leaſe 
executed by William Blachſton, Ralph Conyers and John Dunn; and the Releaſe, executed by 
William Blackſton, Ralph Conyers, Jobn Dunn, Jane Conyers, Anthony Blackfton, Jobn 
Dunn Junior, Mary Dunn, Jonathan Bowſer, Elizabeth Blachſton and Michael Blackſton : 

An Indenture, executed by Dulcibella Daviſon, dated the 23d Day of Oflober 1734: 

A Memorandum of an Agreement, ſigned Na Wetherell, Rob Elliſon, W Leaton, Ralph 
Fetherſton, dated the Ath ay of December 1741; and a Confirmation thereof ſubſcribed 
hereto, ſigned Adorion Daviſon: An Indenture, executed by Sir Thomas Clavering, dated 
the 4th Day of Zuly 1748: An Indenture, executed by Thomas Daviſon, dated the 
24th Day of December 1753: An Indenture, executed by Henry Widarington, dated the 8th 

Day of Jannaam 1754: A Paper Writing, marked No. 1: An Indenture, dated the 1oth 
of December 1714: A Paper Writing, marked a. Three other Paper Writings, 
marked O. P. Q: An Indenture, dated the 2oth of February 1734: The Anſwer of the 
Defendants, the Earl of Byte, Lord Ravenſworth and Mrs. Bowes, and the Proofs taken in this 
Cauſe read, and what was alledged by the Counſel on both Sides; his Lordſhip doth Declare, 
that according to the true Conſtruction of the Heads of an Om bearing Date the 17th 

Day of April 1727, The Leſſees Right of Way-leave and Water-courſe extends to all the 
Collieries and Coal-mines in their Poſſeſſion at that Time, or which they ſhould afterwards be 
poſſeſſed of during the Term, and doth Order and Decree that it be referred to Mr. Montag, 
One of the Maſters of this Court, to, approve of a Leaſe purſuant to the jaid Heads of an 
Agreement, with Covenants uſual or proper in ſuch Leaſes at the Time the faid Heads of 
an Agreement bears Date, and ſtate the fame to the Court: And his Lordſhip doth reſerve 
the Conſideration of Coſts, and all further Directions, till after the ſaid Maſter ſhall have 
ade his Report, and any of the Parties are to be at Liberty to apply to this Court as there 


The Reſpondents humbly hope that the ſaid Decree ſhall be affirmed, and that the ſaid Pe- 
titions and Appeals ſhall be diſmiſſed with Coſts, for the following (among other) | 
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REASONS upon the Appeal of the 19th Jan. 1774. 


Firſt, 


6. 


THE general Queſtion between the Parties is, Whether the Heads of Agreement 
of the 17th of April 1727, imports a Contract for granting a Leaſe of 
Way-leaves and Water-courſes for carrying Coals from ſuch Collieries as 
the Partners were intitled to at the Date of the Articles only, or from ſuch as they 
were then, and ſhould be intitled to, during the Term of 98 Years, agreed to 
be Granted. | 


THE Deſcriptions in the Articles of the Collieries, to which the Ways and Water. 
courſes are to be Eaſements, are deſcribed throughout the Articles in the ſame 
Form of Words ; viz. any of their Coal-mines or Collieries, or any of the Coal- 
mines or Collieries of the Leſſees. * | 1 4 


A Contract for an Eaſement during a certain Term of Years, to be uſed in Re- 


ſpect of any Species of Property of the Leſſee, imports ſuch Property as he 
ſhall be poſſeſſed of during the Term: As a Grant of Common of Paſture for 
a Man's Cattle for a Term of Years, of itſelf imports, to be for ſuch Cattle 
as ſhall be his during the Term, and not to be reſtrained to ſuch Cattle only 
as he is poſſeſſed of at the Time of the Grant, e 


'THE Agreement contains two diſtin&t Parts. 


Secondly, 


THE firſt contracts to grant a Leaſe for 21 Years, to be extended by At of 
Parliament to 98 Years, of Way-leaves and Water-courſes over the ſettled 
Eftate, at a Rent of 1001. a Year; the latter Part contracts to grant a Leaſe 
for 98 Years of Way-leaves and Water-courſes over the unſettled Eſtates, at 
the Rent of a Pepper-corn for the firſt 10 Years, 100]. a Year for the next 
5 Years, and 200. per Annum for the Remainder of the Term, with a Pro- 
viſo, that if within the firſt 15 Years, the Leſſees ſhould lead any Coals 
over any of the Eſtates of the ſaid William Daviſon, either ſettled or unſettled, 
from any other Collieries than thoſe which they then beld by Leaſe from the 
Leſſor, they ſhould from thenceforth pay the Rent of 2001. a Year : It is there- 
fore clear, the Parties intended, that during the whole Term the Leſſees 
ſhould have a Right on paying 2001. a Year, of leading Coals from any 
other Collieries beſides thoſe held of "the Leſſor. And no Diſtinction is made 
between Collieries they were then poſſeſſod of, and Collieries they ſhould after- 
wards acquire; although this Part of the Agreement called for ſuch Diſtinction 
to be make if any hed hom id * | 


THIS Conſtruction of the Agreement makes the whole conſiſtent, and agrees with 
the Expreſſions uſed in every Part of the Articles. . 


THE Articles which created the Partnerſhip, and were dated in 1726, were to 
continue for 99 Years; the Contract with Mr. Daviſon made in 1727, was for 
98 Vears, which plainly ſhews it was the Intention of the Partners that their 
Contract with Mr. Davi/on ſhould have a Reference to their Articles of Partner ſhip, 
one Object. of which is expreſſed to be for the ' purchaſing, taking and 
working of Collieries during the Term; ſo that to ſuppoſe that the Contract 


with Mr. Daviſon referred only to Collieries which they were then poſſeſſed 


of, is to ſuppoſe they made a Contract inconſiſtent with the whole Deſign of their 


AN Agreement fo confined; wick of a Partnerſhip who had in View the taking 
C 


Thirdly, 


and increaſing their Number ollieries throughout the Term, would have 
been weak and improvident in the then Situation of the Partnerſhip, as the 
Collieries of which they were then poſſeſſed, and for which they wanted any Way- 

leaves or Water- courſes over or thorough the Grounds of the Appellant, were 
ſuch as might have been worked out in 20 Years. 3 

FOR that the Partners in the Articles of the 26th of June 1726, entered into the 
Heads of Agreement of the 17th April 1727, with a View of winning and 
working the Collieries that were 20 the Riſe of the Appellant's Eſtates, viz. 10 
the Southward and Weſtward, and which were not then in their Poſſeſſion, but 
as the ſaid Right of Way-leaves and Water-courſes through and over the Appel- 
lant's Grounds, could not be of any Uſe or Service to the ſaid Partners without 
the Liberty through, over and along the Grounds. of both Mr. Clavering and 
Mr. Dawſon ; therefore before they ſigned the Heads of Agreement of the 17th 
of April 1727, they agreed with the ſaid Mr. Clavering and Mr. Dawſon reſpec- 

_ tively, for the like Perry of Way-leaves and Water-courſes; and the ſaid 
905 N eee were carried into Execution by Leaſes, dated the 1ſt June 1728, and 
Iſt of October 1728, and the Terms granted by the ſaid Leaſes correſpond exactly 
in Point of Duration with the ſaid Partnerſhip Articles of the 26th of Ju 1725 

| an 


| 


5 ö 


and the Liberties thereby granted are for all Collieries the faid Partners thin had 


or might have during the ſaid Term; and for this Reaſon the ſaid Partners 


poſtponed Signing the ſaid Heads of Agreement till the 24th of December 1728. 


Fourthly, THAT it was always underſtood that the Agreement referred to any Collieries, 


which during the Term of 98 Years, ſhould belong to the Leſſees, is evident alſo 
from the Conduct of Mr. Daviſon's Family; for that during the Term of 21 


Tears which ſubſiſted in the ſettled Eſtates, the Leſſees had uſed the Way-leaves 


both on the ſettled and unſettled Eſtates for the Uſe of Collieries which they 
acquired after the Articles without Interruption or Doubt of any of the Parties, 


and ſome Time after the Expiration of the 21 Years, by which the Right of 
 Way-leaves and Water- courſes ceaſed in the ſettled Eſtates (Milliam Daviſon 


having died before an Act of Parliament was obtained to extend that Term to 
98 Years) the Appellant having objected to the continuing the Waggon-way 
at all over the ſettled Eſtates except for his own Colliery of Sorth-Meer; and 
the Appellant and the Partners ere in the Year 1759, as to the Conti- 
nuance of the ſaid Ways over the ſettled tare, it was determined by the Part- 
ners to alter their Waggon-way by carrying it in a crooked Line upon the un- 
ſettled Lands, and going round the parked Lands inſtead of a-croſs them, 


upon which Occaſion, the Appellant's Agent attended the ſetting out the Ii ay, 


to Point out to the Leſſees, and 10 diſtinguiſh the unſettled from the ſettled 
Eſtates; and from that Time the new May was uſed by the Leſſees for their 
Collieries indiſcriminately, without any Objection till the Year 1766; and all 
this with the Knowledge of the Appellant and his Brother before him, which - 
Acquieſcence for a Courſe of 39 Years, is the fulleſt Proof of the Senle of 
Mr. Daviſon's Family, that the Articles extended to all Collieries belonging 


to the Partners without Diſtinction. 


REASONS upon the Appeal of the 25th of Jar. 1774. 


Firſt, FOR that it is, and always has been, the Practice of the Court of Chancery, to receive 


Petitions from either Side to rectify the Minutes of any Order or Decree pro- 


| nounced by the Court, whilſt the ſame reſted in Minutes, without being drawn 


up by the Regiſter in Form of a Decree or Order; and to vary and alter ſuch 
Minutes, if the ſaid Court ſhould ſee ſnfficient Cauſe, at any Time before ſuc 
Order or Decree be regularly paſſed by the Regiſter and entered. : 


| Secondly, FOR that while the ſaid Decree reſted in Minutes, it was to be conſidered as im- 


perfect, and liable to be altered at any Time by Application to the Lord Chan- | 


cellor, in order to make the ſame perfect and agreeable to his Lordſhip's Opi- 
nion before the ſame was drawn up into a Decree : For if Appeals from imper- 


fect Minutes, was to prevent any Alteration in them, it would ſubject Parties 


to great Inconveniencies, and would debar the Lord Chancellor from rectifying, 


his Minutes, though the ſame might ariſe from mere Inaccuracies in penning the 


| ſaid Minutes, or from the Regiſter's not being exact in taking down the 


Minutes, 


Thirdly, THE Direction for entering the Evidence on both Sides as read, was juſt and ne- 


ceſſary. In the Courſe of the Hearing the written Evidence on the Part of the 
Reſpondents, to ſhew the ſeveral Leaſes poſſeſſed by the Partners on the 17th 
April 1729, and the Leaſes acquired after that Period had been ſtated to the 
Court, and admitted without being read ; but no Notice was taken of this in 


the Minutes; the Parole Evidence had not been read as the Opinion of the Court 


was given in the Reſpondent's Favour upon the Agreement itſelf; And it was 
unneceſſary to read Proofs in Confirmation of that Opinion; but the Evidence 
itſelf was competent and proper, not only as it explains the View with which 
the Parties entered into the ſaid Heads of Agreement of the 17th April 1727, 
but alſo proves by the Acts of the Appellant, his Brother and his Father, as 
they reſpectively became Owners of the Eſtates for a great Number of Years, 


that they as well as the Reſpondents underſtood that the Agreement extended 


to Collieries acquired ſince the Signing the Articles of the 17th April 1727. 


Fourthly, IT is equally fair to both Parties, when a Cauſe is carried to a ſuperior Judicature 


by Appeal, that the Cauſe ſhould be fully before the Appellate Juriſdiction, and 


either Party at Liberty to reſort to the Evidence: This is ſo generally underſtood 
that it is a common Practice upon a Hearing, where there is a Probability of 


Jour Lordfhips, 


Appeal, to enter all the Evidence on both Sides as read; and the Appellant him- 
ſelf has Entered Evidence under the very Order from which he now appeals 10 


AL. WEDDERBURN, 

R. PERRYN. 
JOHN MADOCKS; 

JOHN ORD. -- 
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The 8 C H * D U L E S referred to by the ons 


Schedule No. I, TH an Aboard of; the Colieries which the 
A Partners had on 17th of April 1 1727. 


Claveting's 8 9 Held by Leaſe from Sir Francis CO for 9 Years, which | 


Andrew's Houle 
hes Moor 55 determined 2d February 1737. 


J Held by Leaſe from Mr. Clavering for 31 Years from Antes, 
0 c wi 1 1723, which was ſurrendered in 1736,—the Coal being wrought 
| ent n „ out, which had been won by the then Water. co : made in 
58 Mr. Clavering*s Cawſey Grounds. - | 
; s In the incloſed Lands held by Leaſe. from the A lan s Fa- 
| Beamiſ Holley, I 1 for 41 Years from Martinmas 172 3.— determined by e 
11th November 1745. | 
Held by Leaſe from Thomas Dawſon, Eſquire; from 1 
PATE Beckley and - 4 1723, which was determined! in 1748, — the Coal being wrought 
. 1 out. 


| Held b Leaſe. f San, Aj ppellant's Father from Martinmas 
Doria  Tankeld, and . 1723, for 41 Tears, ha be ſhould ſo long live, _ determined | 
uth Cawley = © by his Death 27th Auguſt 1734. 


Hedley Fell, or Moor - - The Eſtate of Lord Ravenſworth and Mr. Wortley. 
Hedley - - he Eſtate of Lord Rauenftorth and the late Mr. Bowes. 


EY WR l by Leaſe from Mr. Harriſon which determined Michaelmas 


1745 
: The Eſtate of he bie Mr. Bowes, Oe Mr. Rogers, bat the 
palhos e Colhery being held by them in Montes, on the 17th of April 


Moiety. 


1 q Held by Heads of 3 for 41 Years from 1 »th 70 
[ 1727; which was never wrought, but a Dead-rent paid till de 
termined by Notice 22d November 17 59. 
„ The Eſtate of the late Mr. Bowes and Mr. Scaeffe, but the Col- 
Robinſon's Shield-Raw lien, being held by them in Moities on the 17th of April 1727, 
| the Reſpondents were only poſſeſſed of Mr. Bowes's Motety, 
| 8 Held by Leaſe from the Appellant's Father for 41 Years from 
Sout-Moot , . 1 iſt of January 1723, 2 iſt January 1764. 


| Held by Leaſe from Martinmas 1726, which was determined in 
Tanfield Eater Ldigh £ { 1736, for want of Merchantable Coal. 8 


143 


Pockerley 


9 1 SAP * 1 q PY wo * ;, \ 6-06. 4 5 4 „ „ 


Schedule No. 2, being an Pn of Ponente eee by the 
Partners after 17th April 1727. 


Blackſtone's Shield-Raw = Purchaſed by Defendants in 1734. 


Held by Leaſe from Sir Francis Clavering, Baronet, for 9 

Charing s Beckley - | Years from Candlemas 1737, and that Term being expired, the 

and Andrew's Houſe - {fame was afterwards retaken, and held by Leaſe from Sir Thomas 
6 nen for 14 Years from 25th December 1747. 


Dean's . Purchaſed by the Partners of Mr. Hedtoorth in 1729. 
o » ::-; Held by Leaſe from Mr. Dawſon for 63 Years. ' | 
Portis Cloth 9 by the Partners of Mr. //:/ſon, the Miniſter of 7 9 in 
: 1735-6, and held by them as Tenants at Will. | 
Stanley View Leaſe from Henry Wi ddrington Eſq; for 6 3 Years from 
| . 1754. 


| Held by Leaſe from Mrs. Dulcibella Daviſon for 7 Years from 
4 29th Danes 1734, and then by an Agreement with Nathan 
Daviſon' 5 Tanfield 2 Weatherell, and Rom” 2 by the Appellant, till 1 745, when it 


was determined by 
Mr. Scafe's Moy” * Held by Leaſe from Mr. William Scafe for the Term of 31 
Shield Raw - - | Years, from 12th November 1732. 


Mr. Rogers's Moiety of Held by Parol Agreement from the Committee of his Eſtate 
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